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DECISION OR ORDER REQUESTED 

1. Trans Mountain hereby requests that the Board issue an order pursuant to sections 12 and 
13 of the NEB Act and Condition 1 of the Certificate directing: 

(a) that a standing Panel of the Board be struck to determine Trans Mountain’s 
compliance with, or variance from, Condition 2 of the Certificate as it relates to 
Trans Mountain’s commitment in respect of provincial and municipal permits and 
authorizations; or, in the alternative, that the existing standing Panel of the Board, 
struck to determine condition compliance in respect of the Project, also determine 
Trans Mountain’s compliance with, or variance from, Condition 2 of the Certificate 
as it relates to Trans Mountain’s commitment in respect of provincial and municipal 
permits and authorizations; and, 

(b) that time lines for determining compliance with, or variance from, Condition 2 be 
set in accordance with paragraph 58 below. 

SUPPORTING MATERIALS 

2. This Notice of Motion relies on the Affidavit of Ian D. Anderson, President of Kinder 
Morgan Canada Limited, sworn and filed with the Board on November 13th, 2017 
(“Anderson Affidavit”). 

INTRODUCTION 

3. The Trans Mountain Project, after comprehensive review, has been determined to be in the 
public interest of Canada by both the NEB and the Government of Canada.  Projects that 
are so determined should proceed and regulatory uncertainty should not put the significant 
benefits that will result from the Project at risk. The Government of Canada has been clear 
on its position: 

[Minister Carr] Mr. Speaker, this government approved the Trans Mountain 
expansion project because we determined that it was in the national interest. It is 
in the national interest because it will create 15,000 jobs, mostly for the people of 
Alberta, and because it will allow us to expand our export markets. We are not 
comfortable with 99% of our oil and gas exports going to one country, the United 
States. We approved it because we believed then, and we believe now, that it is in 
Canada's interests.1  

4. This Motion is to establish a process that is fair and certain for all parties. At the same time, 
while there are many logistical and construction challenges ahead for the Project, the 
proposed process will provide the regulatory certainty needed for this nationally important 
Project to be successfully completed. Trans Mountain believes the requested process is 
required to ensure the public interest determination of the Government of Canada is upheld. 

                                                 
1 House of Commons Hansard #210 of the 42nd Parliament, 1st Session. 
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STATEMENT OF FACTS 

History of the Project 

5. This Motion is premised on two fundamental facts: 

(a) the Project has undergone a detailed and rigorous review over more than five years 
of process; and 

(b) the Project has been found to be in the public interest of Canada. 

It is important to understand some of the history of the Project.2 

6. The approval process for the Project started more than five years ago with Trans 
Mountain’s application to the NEB for approval of its tolling application in June of 
2012.  Since then, the Project has undergone a rigorous and comprehensive review. 

7. The facilities application, filed in December of 2013, included 15,000 pages of evidence.3 
It was the culmination of years of study by Trans Mountain and was informed by 159 public 
open houses and workshops along the pipeline route and more than 1700 meetings between 
Project staff and the public (including provinces and municipalities). 

8. The NEB review process ran 29 months (including two delays to the process that were 
outside Trans Mountain’s control) between the filing of the application and the issuance of 
the Board’s Report OH-001-2014 (“NEB Report”) in May of 2016. More than 1600 
parties participated in the process, 400 as interveners and 1250 more as commenters. In the 
course of that process interveners posed more than 17,000 information requests to become 
informed about, and understand, the scope and potential impacts of the Project and 
ultimately made submissions to the Board on the disposition of the Project. 

9. The NEB process was followed in June of 2016 by the Government of Canada’s Ministerial 
Panel process, whose purpose was to further engage with local communities and Aboriginal 
Groups, review feedback on the Project and submit a report to the Minister, which it did 
on November 1, 2016. 

10. On November 29, 2016, after considering the more than 500-page long NEB Report, the 
Ministerial Panel report, and a report from Environment and Climate Change Canada 
regarding the upstream greenhouse gas emissions associated with the Project, the Governor 
in Council approved the Project. The NEB then issued the Certificate for the Project on 
December 1st, almost three years after the date of application. 

11. The Project has been one of the most comprehensively reviewed projects in Canadian 
regulatory history. 

                                                 
2 See Anderson Affidavit, paras 11-14. 

3 Filing ID A55987. See also Filing ID’s A3S0Q7, A3S0Q8, A3S0Q9 and A3S0R0. 
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Importance of Project Timing and Process Certainty 

12. The length of the review process has made the timing of Project execution critical to its 
success. Trans Mountain has been diligently engaged in fulfilling pre-construction 
conditions, detailed routing, and developing the sequencing, procurement and execution 
plan for the Project.  Trans Mountain has spent in excess of $800 million to progress the 
Project to this point.4 The timing for the execution of this Project is critical. On May 15, 
2017, Trans Mountain filed a Project schedule with the Board pursuant to Certificate 
Condition 625 indicating that certain key aspects of the Project (i.e., those necessary to 
increase pipeline capacity) had a planned in-service date of December 31, 2019. As a result 
of the continuing steps in the regulatory process and ongoing challenges with permitting 
completion, Trans Mountain recently filed an amended project schedule (“Schedule”) with 
the Board6 indicating that, absent mitigation or acceleration measures, the planned in-
service date would not be achieved until September 30, 2020. 

13. Timely execution of the Project is necessary for Trans Mountain to provide the needed 
transportation capacity to serve the market demand that is restraining Canadian interests 
from maximizing oil production and related economic benefits to Canada. Specifically, the 
Project is driven by requests from Western Canadian oil producers and West Coast refiners 
for increased pipeline capacity to support growing oil production and provide access to 
West Coast and offshore markets, including growing Pacific basin markets that provide a 
critical additional market to Canadian oil producers. If the Project cannot be completed in 
a timely manner, producers may seek alternative, higher cost (and less safe) transportation 
options for their production or face potential production restrictions. If that happens, the 
significant benefits identified by the Board and the Government of Canada will be lost.7 

14. Trans Mountain remains prepared, at this time, to undertake the considerable construction 
risk of completing the Project provided regulatory compliance risks are managed such that 
the Project remains economic and that Trans Mountain has the confidence that the Project 
can be completed successfully.8 

15. Execution of the Project requires complex logistical planning. To be able to carry out this 
substantial undertaking in a timely and efficient manner, which meets the Schedule, Trans 
Mountain requires certainty on the resolution of whether Trans Mountain has complied 
with Project conditions in a timely manner. Provincial and municipal permitting presents a 
large number of potential compliance issues as Trans Mountain attempts to secure the 
multitude of individual permits, authorizations or variances therefrom that comprise 
compliance with the Certificate conditions. Without process certainty to manage potential 
future compliance obstacles, Trans Mountain will be unable to carry out construction 
activities in an orderly and efficient manner and the Schedule will be subject to significant 

                                                 
4 Anderson Affidavit, para 49. 

5 Filing ID A83596. 

6 Filing ID A87461. 

7 Anderson Affidavit, paras 10 and 40-49. 

8 Anderson Affidavit, para 29. 
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risk. That risk, in combination with the delays that the Project has already encountered, 
could put the Project in jeopardy.9 

16. If the identified regulatory compliance risks are not adequately managed and the Project 
does not proceed, Canada would forego significant economic benefits. These benefits 
include increased Canadian oil production revenues of approximately $73.5 billion over 
the first 20 years of Project operations, as well as approximately $24 billion in fiscal 
benefits to the provincial and federal governments.10 These economic benefits were among 
the reasons why the NEB and the Government of Canada determined the Project to be in 
the national public interest. Successful completion of the Project – which is being 
undertaken entirely without taxpayer money – provides needed resources for federal and 
provincial authorities to fund public services. 

17. Delay or cancellation of the Project would also adversely affect municipalities and 
Aboriginal communities along the Project route and across Canada. Construction of the 
Project is expected to inject upwards of $6.8 billion in capital expenditures into the 
Canadian economy, and construction will support over 58,000 person-years of direct and 
indirect employment.11 If the Project cannot meet the Schedule, there is a significant risk 
that contracts for goods and services related to construction will be suspended or 
terminated, the costs of which will be borne in part by third-party vendors across Canada, 
service providers, and their employees. Contracts at risk include those with Aboriginal and 
non-Aboriginal businesses.12 

18. The Project provides market access for Canada’s resource production and an opportunity 
to obtain world prices. That opportunity translates into more than the $73.5 billion in 
additional resource revenues, it translates into support of a long term stable economy, jobs, 
taxes and royalty revenues that in turn contribute long term and meaningful benefits to 
governments and the social benefits they must provide. 

19. In addition, delay or cancellation of the Project would cause Trans Mountain and the 
Project shippers to suffer substantial harm. Project shippers have made upstream 
investment decisions on the basis of the Project’s approval. If the Project is delayed or 
cancelled, they would be unable to transport their production through the Project and would 
need to make alternative transportation arrangements or reduce production. The Project 
shippers would also bear a portion of the increased Project construction costs.13 

20. For all of these reasons, achieving timely completion of the Project is critical. 

                                                 
9 Anderson Affidavit, para 30. 

10 Anderson Affidavit, paras 45 and 46(d). 

11 Anderson Affidavit, para 50. 

12 Anderson Affidavit, para 51(b). 

13 Anderson Affidavit, para 51(a). 
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Trans Mountain’s Commitment to Obtain Provincial and Municipal Permits 

21. During the NEB hearing process, Trans Mountain committed to apply for, or seek variance 
from, provincial and municipal permits and authorizations that applied to the Project. This 
commitment was summarized in the NEB Report as follows: 

Trans Mountain said it would apply for, or seek variance from, all permits and 
authorizations that are required by law, and would continue to work with all 
municipalities to understand the applicability of bylaws and standards related to 
the construction and operation of the Project [page 251]. 

22. Certificate Condition 2 requires Trans Mountain to “implement all of the commitments it 
made in its Project application or to which it otherwise committed on the record of the OH-
001-2014 proceeding.” This includes Trans Mountain’s commitment to apply for, or seek 
variance from, provincial and municipal permits and authorizations that apply to the 
Project.  

23. Certificate Condition 1 states that Trans Mountain  “must comply with all of the certificate 
conditions, unless the NEB otherwise directs”. As evidenced by the emphasized language, 
the Board has reserved for itself flexibility in enforcing condition requirements and has 
ongoing oversight over all condition compliance matters related to the Project, including 
in relation to obtaining provincial and municipal permits and authorizations in a reasonable 
period of time and upon reasonable conditions. 

Status of Trans Mountain’s Efforts to Obtain Provincial and Municipal Permits 

24. Since issuance of the Certificate and NEB Orders, Trans Mountain has worked 
cooperatively with provincial and municipal authorities to obtain all necessary permits for 
the Project to proceed. In most cases, Trans Mountain expects to obtain the necessary 
permits on a schedule and on terms that are mutually agreeable to the parties. However, 
several thousand permits are required from provincial and municipal authorities for the 
Project and Trans Mountain has already encountered what it considers to be attempts to 
use the permitting process to impede the Project’s progress.14 

25. To address this critical compliance risk, Trans Mountain is requesting a process that 
backstops its work with permitting authorities. While Trans Mountain will continue to 
work cooperatively to comply with permitting requirements, it is well aware that 
reasonable parties can and do disagree. To ensure those disagreements are dealt with fairly, 
transparently and efficiently on a Project that has been found to be in the national interest, 
Trans Mountain requires a process to provide resolution of these disagreements. The 
process must allow parties to bring matters before the Board to determine whether 
compliance has occurred, or what specific actions are required for compliance to occur.15 

26. This Notice of Motion seeks to provide certainty of the Board’s continued active and timely 
oversight of the Project and the implementation details to ensure the public interest as 
determined by this Board and the Government of Canada is respected and fulfilled, by the 

                                                 
14 Anderson Affidavit, para 27. 

15 Anderson Affidavit, para 31. 
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creation of a process that is open and fair for all parties to determine Trans Mountain’s 
compliance with Condition 2 in a timely, efficient and predictable manner. 

GROUNDS FOR REQUEST 

The Board Has the Jurisdiction to Grant the Requested Relief 

27. The Board has the jurisdiction and mandate to grant the requested relief pursuant to 
sections 12 and 13 of the NEB Act and Condition 1 of the Certificate. 

28. The NEB is charged by Parliament with regulating the construction and operation of 
interprovincial pipelines in the national public interest. Parliament described the federal 
purpose of the NEB Act as the establishment of a central board to regulate “in the public 
interest the construction and operation of oil and gas pipelines subject to the jurisdiction of 
the Parliament of Canada.”16 For that reason, Parliament vested exclusive jurisdiction 
within the NEB for matters that arise as a necessary element of the exercise of its 
jurisdiction. Specifically, paragraph 12(1)(b) of the NEB Act gives the Board exclusive 
and broad jurisdiction to make orders and give directions with respect to matters that are 
governed by the NEB Act or any certificate, permit or order issued thereunder by the NEB: 

12 (1) The Board has full and exclusive jurisdiction to inquire into, hear and 
determine any matter 

[…] 

(b) where it appears to the Board that the circumstances may require the Board, 
in the public interest, to make any order or give any direction, leave, sanction or 
approval that by law it is authorized to make or give, or with respect to any matter, 
act or thing that by this Act or any such regulation, certificate, licence, permit, 
order or direction is prohibited, sanctioned or required to be done. 

29. Trans Mountain has been granted the mandate and the right to construct the Project 
pursuant to section 73 of the NEB Act, the Certificate and the NEB Orders. Accordingly, 
paragraph 12(1)(b) of the NEB Act grants the NEB broad, exclusive jurisdiction to make 
any orders in relation to the Project that the Board determines to be required to fulfill its 
orders and that are in the public interest. 

30. The Board is also the master of its own process.17 In particular, paragraph 13(a) of the NEB 
Act allows the Board to prescribe timelines and processes for any matters that arise under 
a certificate or order.  

13 The Board may 

(a) order and require any person to do, forthwith, or within or at any specified 
time and in any manner prescribed by the Board, any act, matter or thing that such 

                                                 
16 Bill C-49, An Act to provide for the Establishment of a National Energy Board, 2nd Sess., 24th Parl., 1959 (First 

Reading, Explanatory Note). 

17 NEB Act, s. 8; National Energy Board Rules of Practice and Procedure, 1995; Tsleil-Waututh Nation v Canada 
(National Energy Board), 2016 FCA 219, ¶ 87; Macaulay, “Practice and Procedure Before Administrative 
Tribunals” (Thomson Canada Limited, Toronto: 2004), p 9-1. 
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person is or may be required to do under this Act, or any regulation, certificate, 
licence or permit, or any order or direction made or given under this Act; 

[…] 

31. Together, sections 12 and 13 of the NEB Act provide the Board with broad, exclusive 
jurisdiction to make orders and establish processes related to Trans Mountain’s compliance 
with the conditions in the Certificate. 

32. The Board also explicitly has the authority to provide direction on compliance with specific 
conditions in the Certificate pursuant to Certificate Condition 1, which states that Trans 
Mountain  “must comply with all of the certificate conditions, unless the NEB otherwise 
directs”. This wording reserves unto the NEB the ability to govern its own proceedings and 
to provide Trans Mountain direction on how, or in what manner, any of the conditions in 
the Certificate may be complied with, including Condition 2 as it relates to Trans 
Mountain’s commitment in respect of provincial and municipal permits and authorizations, 
without varying the Certificate itself.18 That ongoing oversight by the NEB in respect of 
all condition compliance matters is required to ensure the Project is carried out in a manner 
that ensures the public interest is protected and the substantial Project benefits are achieved. 

33. The NEB has already established a standing Panel of the Board to decide all matters 
relating to Trans Mountain’s compliance with the conditions in the Certificate. The Board’s 
broad jurisdiction under sections 12 and 13 of the NEB Act and Condition 1 of the 
Certificate allowed it to establish that Panel, and the same broad jurisdiction allows the 
Board to now establish a process for addressing all matters as may arise with respect to any 
of the several thousands of permits and authorizations that comprise compliance with 
Condition 2, as requested in this Notice of Motion. 

Granting the Requested Relief Would Not Fetter the Board’s Discretion 

34. As the master of its own process, the Board would not be fettering its discretion by 
establishing the requested process to determine whether Trans Mountain has complied with 
Condition 2 of the Certificate. It is well-established that a decision-maker cannot fetter its 
discretion in such a way that it mechanically or blindly makes a determination without 
analyzing the particular facts and circumstances of the case and the relevant criteria.19 That 
is not what Trans Mountain is proposing. 

35. If the Board grants the relief requested in this Motion, it would be establishing a generic 
process for addressing disputes related to compliance with Condition 2 as it relates to Trans 
Mountain’s commitment in respect of provincial and municipal permits and authorizations. 
This process would provide guidance to the designated standing panel of the Board that 
recognizes the seriousness and importance of the Board making timely determinations of 
any compliance issues which may arise for the Project. Any party would be free to seek 
modifications to the generic process that may be warranted based on the circumstances 

                                                 
18 See, for example, the NEB’s Letter to Trans Mountain re. Request for timing relief from Condition 30 (May 19, 

2017) [A5Q0Q5] and page 118 of the NEB Report. 

19 Medicine Hat College v Alberta, [1987] AJ No 529 (Alta QB); Maple Lodge Farms Ltd v Canada, [1980] FCJ No 
171, 114 DLR (3d) 634, ¶ 29 (FCA), aff’d [1982] 2 SCR 2 (SCC). 

https://apps.neb-one.gc.ca/REGDOCS/File/Download/3267573
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associated with a particular dispute, and the Board panel considering the matter would have 
discretion to modify the process if it determined such modifications were in the public 
interest weighing such modifications against the potential deleterious impact to the Project.  

36. In this manner, Trans Mountain’s proposal is similar in concept to the Streamlined 
Regulatory Process that was established by the Board in its RH-003-2011 Reasons for 
Decision regarding future tolls proceedings for the TransCanada Mainline.20 In that case, 
the Board established a generic process for considering certain types of future Mainline 
tolling proposals to ensure that TransCanada has the ability to capture market opportunities 
in a timely fashion. In doing so, however, it did not fetter the discretion of future panels to 
modify the Streamlined Regulatory Process and, in fact, Board panels recently modified 
that process in the RH-002-2017 and RH-003-2017 proceedings. The rationale for 
establishing the Streamlined Regulatory Process also applies to the present circumstances: 
a streamlined, efficient regulatory process is needed and appropriate to allow Trans 
Mountain to serve the market demand that the Project was designed for and protect the 
public interest. 

This Notice of Motion Does Not Raise a Question of Constitutional Law 

37. The case law is clear that provincial and municipal permitting authorities cannot refuse to 
issue permits for an interprovincial pipeline and must issue permits in a manner that does 
not interfere with, frustrate or delay the NEB and Cabinet’s decisions. 

38. For example, in Coastal First Nations v. British Columbia (Environment),21 the British 
Columbia Supreme Court confirmed that, although there may be some provincial/federal 
overlap in relation to the many regulatory aspects of an interprovincial pipeline, provincial 
governments cannot decline to issue provincial permits that are required for a federal 
undertaking. Indeed, failing to do so would be in direct conflict with a federal purpose. 
Given that municipalities are creatures of provincial statute, the same principle applies to 
them.  

39. The same conclusion was reached by the British Columbia Supreme Court in relation to 
the Project and the City of Burnaby, where the Court held that Burnaby was precluded 
under the Constitution from applying its bylaws to impede Trans Mountain from preparing 
and locating the pipeline:  

In my view, it is clear under both doctrines, paramountcy and interjurisdictional 
immunity, that Burnaby is precluded from seeking to apply its bylaws so as to 
impede or block any steps Trans Mountain must take in order to safely prepare 
and locate the Expansion Project.22  

40. These principles are well-established and Trans Mountain is not seeking any ruling from 
the Board in relation to these principles or any other matter of constitutional law through 

                                                 
20 RH-003-2011 Reasons for Decision at 254. 

21 2016 BCSC 34.  

22 Burnaby (City) v Trans Mountain Pipeline ULC, 2015 BCSC 2140, ¶ 81.  
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this Notice of Motion. This Motion does not seek invalidation of, or immunity from, any 
provincial or municipal law or bylaw. 

41. As described above, Trans Mountain has committed to applying for or seeking variance 
from all necessary provincial and municipal permits for the Project, and it is continuing to 
take steps to fulfill that commitment. Compliance with this commitment is governed by 
Condition 2 of the Certificate. If a dispute arises between Trans Mountain and another party 
as to whether Trans Mountain has complied with this commitment, or if Trans Mountain 
determines that it is unable to fulfill its commitment in specific circumstances, the Board 
has exclusive jurisdiction to decide these matters as a matter of compliance with Condition 
2 and provide direction to Trans Mountain.  

42. Trans Mountain’s requested process would not affect any jurisdiction’s rights, procedural 
or otherwise. It would simply clarify the process for resolving disputes regarding Trans 
Mountain’s compliance with Condition 2 as it relates to Trans Mountain’s commitment in 
respect of provincial and municipal permits and authorizations in a predictable, efficient 
and timely manner at the request of either party. In the unlikely event that any specific 
dispute were to engage a new question of constitutional law, Trans Mountain would follow 
the necessary steps at that time. 

Timely Implementation of the Project is Required by the Public Interest  

43. Parliament has recognized that applications for interprovincial pipelines should be 
considered in a timely fashion. This intent is reflected in subsection 52(4) of the NEB Act, 
which sets a 15 month maximum timeline for the NEB to process applications for 
Certificates of Public Convenience and Necessity under s. 52 of the NEB Act. The 
maximum timeline under s. 52(4) is subject only to specific limited exceptions.  

44. The NEB hearing process for the Project approval took 29 months – almost twice the length 
of the legislated maximum – and the process since issuance of the NEB Report has now 
taken almost 18 months. Trans Mountain is working diligently to advance the Project as 
expeditiously as possible, and in doing so has spent more than $800 million. Trans 
Mountain still faces an unacceptable level of regulatory uncertainty and risk associated 
with condition compliance related to provincial and municipal permitting. Trans Mountain 
cannot spend billions of additional privately funded capital on the Project without certainty 
that it will be able to timely complete the Project. The financing arrangement for the Project 
is conditioned on a third party certification that the Project can be completed by a certain 
date. Without that certification, sufficient funding may not be available to the Project.23 

45. As part of its mandate, the Board is tasked with assessing the need for interprovincial 
pipelines, including supply and demand. The Board’s expertise in these matters, combined 
with the legislative timelines, allows the Board to evaluate pipeline proposals that are 
proposed to capture specific market opportunities that exist for a limited period of time. 
Where, as in this instance, a pipeline is ultimately determined by the NEB and federal 
Cabinet to be in the national public interest, the Board’s implementation process must 

                                                 
23 Anderson Affidavit, paras 32-49. 
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ensure that the pipeline can proceed in a timely manner that serves the public interest and 
meets the market demand that the pipeline was developed for.  

46. The Project will create material benefits for Canada. These benefits include an increase to 
the Canadian Gross Domestic Product by approximately $22.1 billion, 123,000 person-
years of employment, and fiscal benefits to the federal and provincial governments of 
approximately $24 billion over the first 20 years of the Project operations.24 Access to 
Pacific Rim markets will allow Canadian oil producers to obtain world oil prices for their 
production, resulting in approximately $73.5 billion in increased revenues for Canadian oil 
producers over the first 20 years of the Project operations alone. The Project will also result 
in significant procurement/contracting opportunities for Canadian businesses, including 
local and Aboriginal businesses, millions of dollars annually in municipal property taxes 
along the Project route, and approximately $11 billion of economic benefits to the British 
Columbia economy.25 

47. The Board concluded in the NEB Report that these economic benefits for Canada are 
significant and that the Project is in the national public interest:  

In balancing the benefits and burdens, the Board placed significant weight on the 
economic benefits from the Project. There would be considerable local, regional 
and national benefits from market diversification. These include enabling 
increased capacity to access Pacific Rim markets. There will also be considerable 
spending on pipeline materials in Canada, as well as considerable jobs that would 
be created for Canadians, including jobs and opportunities for Aboriginal 
communities. Many of the benefits would be realized throughout Canada, 
particularly in British Columbia, Alberta, Ontario and Quebec. The national 
nature of the benefits was important to the Board [page 17]. 

On the whole, taking into account all of the evidence in this hearing, considering 
all relevant factors, and given that there are considerable benefits nationally, 
regionally and, to some degree, locally, the Board finds that the benefits of this 
Project outweigh the residual burdens. Accordingly, the Board concludes that the 
Project is in the present and future public convenience and necessity, and in the 
Canadian public interest [page 18].  

The Board finds that increasing pipeline capacity for the purpose of accessing 
Pacific Basin markets is important to the Canadian economy and that this 
economic benefit of the Project is significant. As required by the legislation, the 
Board looks at the benefits and burdens of the Project before it and not the benefits 
or burdens of this Project compared to other Projects that may or may not be 
before the Board [page 309]. 
 

48. These conclusions were accepted by the federal Cabinet when it issued the OIC. As stated 
above, the national importance of the Project was recently affirmed by the Honourable Jim 
Carr, Minister of Natural Resources.  

49. Timely execution of the Project is required in order to ensure that the economic benefits of 
the Project will be achieved for the benefit of the country. As discussed above, if timely 

                                                 
24 Anderson Affidavit, paras 45-46. 

25 Anderson Affidavit, paras 45-46. 
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completion of the Project is not achieved, the shippers underpinning the Project may 
choose alternative transportation options for their production. In addition, if faced with 
unreasonable regulatory risks due to a lack of clear processes to secure necessary permits, 
authorizations or variances therefrom, it may become untenable for Trans Mountain’s 
shareholders and lenders to proceed.26 

50. In either event, the material benefits to Canada associated with the Project would be lost. 
Many other parties, including Aboriginal groups and businesses, municipalities, service 
providers and contractors across the country, individual workers and their families, oil 
companies, and oil producing provinces would also be substantially harmed. These 
outcomes would undermine the NEB and the Government of Canada’s determinations that 
the Project is in the national public interest and should proceed. Success of the Project in 
overcoming regulatory uncertainty would avoid serious questions of whether Canada will 
be able to produce its abundant natural resources or attract investment for their 
development. 

51. For these reasons, timely execution of the Project is required to allow Trans Mountain to 
execute on the Project and for all Canadians to realize the material benefits that formed the 
basis for the NEB and the Government of Canada’s public interest determinations. In other 
words, timely implementation of the Project is an integral part of the NEB and the 
Government of Canada’s public interest determinations. Because the Board’s mandate 
requires it to carry out its functions in accordance with the public interest, the Board has 
an obligation in its ongoing oversight of the Project to ensure that permitting authorities do 
not withhold or refuse to issue critical permits required to execute the Project in a timely 
manner. This oversight is crucial for the national public interest to be realized. 

52. The Board must also be mindful that regulatory uncertainty is negatively affecting 
investment potential in Canada’s energy industry.27 The recent Report of the Expert Panel 
on the Modernization of the National Energy Board stressed the need for clarity and 
predictability in regulatory processes to ensure that Canada can successfully compete 
internationally for investment.28 If the Project is jeopardized because of uncertainties and 
delays associated with condition compliance (after the Project has already been found by 
the federal Cabinet to be in the national public interest), that would likely exacerbate the 
perception of regulatory uncertainty as a barrier to investment in Canada. Such an outcome 
would further undermine the public interest that the Board is mandated to protect. 

Trans Mountain has a Right to Timely Consideration of all Compliance Matters 

53. Given the length of the regulatory process to date and the urgency of the Project timing, 
Trans Mountain has a right to timely consideration of all compliance matters. It is a basic 
tenet of justice that “justice delayed is justice denied”.29 Procedural fairness ensures that 

                                                 
26 Anderson Affidavit, para 38. 

27 Anderson Affidavit, paras 32-39. 

28 Anderson Affidavit, para 35. 

29 Blencoe v British Columbia (Human Rights Commission), [2000] 2 SCR 307, ¶ 146 (dissent). 
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any administrative decision affecting the rights of an individual will be taken with dispatch 
and without any undue delay. Where a delay precludes an individual from defending their 
rights or interests, the delay will breach procedural fairness because it has breached the 
individual’s right to a fair hearing.30  

54. As discussed above, the Project has already been found to be in the public interest of all 
Canadians by the Board and the federal Cabinet following a lengthy and rigorous 
regulatory process. Execution of the Project in a timely manner is critical to the national 
interest, and the Board in its ongoing oversight of the Project has an obligation to ensure 
that regulatory or permitting delays do not interfere with the timely execution of the 
Project. 

55. Trans Mountain has the right to construct the Project pursuant to section 73 of the NEB 
Act, the Certificate and the NEB Orders, subject to compliance with the conditions in the 
Certificate. If there is a dispute regarding Trans Mountain’s compliance with any condition, 
including Condition 2 in respect of provincial and municipal permits and authorizations, 
Trans Mountain has the right to have that dispute adjudicated by the NEB as expediently 
as reasonably practical. That right, and the public interest, would be protected if the Board 
grants Trans Mountain’s requested relief. Conversely, if the Board denies the requested 
relief, future disputes or delays regarding compliance with Condition 2 in relation to 
provincial and municipal permitting would ensure uncertainty of Project timing, be 
contrary to the public interest determination by the Board and the Cabinet, and jeopardize 
the success of the entire Project. Such an outcome would violate Trans Mountain’s 
procedural rights, and more importantly would undermine the public interest determination 
that the Project is in the national interest. 

REQUESTED PROCESS 

56. In most cases, Trans Mountain expects to obtain the necessary permits on a schedule and 
on terms that are mutually agreeable to the parties. However, Trans Mountain has already 
experienced disputes regarding compliance with permitting, and Trans Mountain 
anticipates that additional disputes or uncertainties may arise in the future that require 
adjudication by the NEB. Is it critical for Trans Mountain to have certainty that once started 
the Project can confidently be completed on schedule. Accordingly, Trans Mountain is 
seeking certainty on the process that the Board will follow to determine compliance with 
Condition 2 in a manner that is fair and transparent to all parties, and will ensure that 
disputes are resolved in a timely and efficient manner.  

57. The parties affected by Trans Mountain’s proposed process are provincial and municipal 
authorities that have been consulted on the Project for many years and have been given 
extensive opportunities to participate in the NEB’s hearing process (opportunities that 
many authorities availed themselves of). These parties are very familiar with the details of 
the Project and will not be prejudiced by a streamlined process for resolving compliance 
disputes related to Condition 2. 

                                                 
30 Ibid, ¶ 102 (majority). 
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58. Following is the specific process that Trans Mountain proposes the Board to follow: 

(a) Trans Mountain or the relevant permitting authority (or authorities, depending on 
the context) may apply for an order of the Board regarding compliance with, or 
variance from, Condition 2. Requests would include the specific relief requested 
from the Board and the relevant background information.  The application may seek 
an order with respect to one or multiple permits; 

(b) the permitting authority or Trans Mountain, as the case may be, may file a response 
within seven (7) days of the request. For permitting authorities, this response would 
include the specific information they require to issue the permit or group of permits 
in question; 

(c) the applicant may file a reply within four (4) days of the other party’s response; and 

(d) the Board will use all reasonable efforts to issue an order within seven (7) days of 
the reply ordering Trans Mountain to proceed, and specifying the conditions, if any, 
on the work to be undertaken as may be required to comply with Condition 2. 

59. As stated above, if any request raises a constitutional question, Trans Mountain will follow 
the necessary steps at that time. 

CONCLUSION 

60. The regulatory process for the Project has taken more than five years. A Project that has 
undergone such a comprehensive review and has been found to be in the national public 
interest should get built. A failure of process should not be allowed to defeat the significant 
benefits the Project will bring to Canada in terms of jobs, taxes, economic development 
and increased resource revenues – all as a result of private investment. 

61. Trans Mountain is fully committed to continue working cooperatively with provincial and 
municipal authorities to comply with their requirements for the Project. At the same time, 
those permitting authorities are legally required to issue all permits. As the guardian of the 
Canadian public interest for the Project, the NEB must maintain oversight and jurisdiction 
over the execution of the Project in a timely manner. The current lack of a prescribed 
process creates unacceptable uncertainty and increased regulatory risk that threatens to 
impede the Project Schedule and execution, and if not resolved, may jeopardize the success 
of the entire Project. 

62. The Board and the Government of Canada have already determined that the Project is in 
the national public interest. Trans Mountain submits that the Board has an obligation to 
ensure that regulatory and permitting delays do not undermine the successful execution of 
the Project and the benefits that accrue from it. 

63. The process requested in this Notice of Motion is necessary to provide certainty that future 
disputes regarding compliance with Condition 2 will be addressed expeditiously and fairly. 
Trans Mountain submits the requested process is reasonable, transparent and fair. The 
requested process would ensure that the NEB, which is charged with oversight of the 
Project in the national public interest, fulfils that obligation. The process is critical to 
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provide Trans Mountain the confidence that the Project can be successfully completed on 
schedule and is necessary to uphold the public interest. 

RELIEF REQUESTED 

64. Based on the foregoing, Trans Mountain requests that the Board issue an order pursuant to 
section 12 and 13 of the NEB Act and Condition 1 of the Certificate directing: 

(a) that a standing Panel of the Board be struck to determine Trans Mountain’s 
compliance with, or variance from, Condition 2 of the Certificate as it relates to 
Trans Mountain’s commitment in respect of provincial and municipal permits and 
authorizations; or, in the alternative, that the existing standing Panel of the Board, 
struck to determine condition compliance in respect of the Project, also determine 
Trans Mountain’s compliance with, or variance from, Condition 2 of the Certificate 
as it relates to Trans Mountain’s commitment in respect of provincial and municipal 
permits and authorizations; and, 

(b) that time lines for determining compliance with, or variance from, Condition 2 be 
set in accordance with paragraph 58 above. 

65. Trans Mountain also respectfully requests such further and other related relief not 
specifically requested herein as the Board may deem just and reasonable pursuant to section 
20 of the NEB Act. 

66. Trans Mountain respectfully requests that the Board exercise its authority under section 4 
of the National Energy Board Rules of Practice and Procedure, 1995 and subsection 57(2) 
of the Federal Courts Act to abridge the time required to review and respond to this Notice 
of Motion in the consideration of public interest and fairness. Given the critical timing of 
the Project Schedule, Trans Mountain would appreciate any further direction and a 
determination from the Board at its earliest convenience. 

67. All of which is respectfully submitted this 14th day of November, 2017. 
 

“Originally signed by” 
Shawn H.T. Denstedt, Q.C. 
Counsel for Trans Mountain 
 
Osler, Hoskin & Harcourt LLP 
Suite 2500, 450 – 1st Street S.W. 
Calgary, AB  T2P 5H1 
Tel: (403) 260-7088 Fax: (403) 260-7024 
Email: SDenstedt@osler.com 

 

“Originally signed by” 
Maureen Killoran, Q.C. 
Counsel for Trans Mountain 
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Suite 2500, 450 – 1st Street S.W. 
Calgary, AB  T2P 5H1 
Tel: (403) 260-7003 Fax: (403) 260-7024 
Email: MKilloran@osler.com 
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	1. Trans Mountain hereby requests that the Board issue an order pursuant to sections 12 and 13 of the NEB Act and Condition 1 of the Certificate directing:
	(a) that a standing Panel of the Board be struck to determine Trans Mountain’s compliance with, or variance from, Condition 2 of the Certificate as it relates to Trans Mountain’s commitment in respect of provincial and municipal permits and authorizat...
	(b) that time lines for determining compliance with, or variance from, Condition 2 be set in accordance with paragraph 58 below.

	SUPPORTING MATERIALS
	2. This Notice of Motion relies on the Affidavit of Ian D. Anderson, President of Kinder Morgan Canada Limited, sworn and filed with the Board on November 13th, 2017 (“Anderson Affidavit”).
	INTRODUCTION
	3. The Trans Mountain Project, after comprehensive review, has been determined to be in the public interest of Canada by both the NEB and the Government of Canada.  Projects that are so determined should proceed and regulatory uncertainty should not p...
	4. This Motion is to establish a process that is fair and certain for all parties. At the same time, while there are many logistical and construction challenges ahead for the Project, the proposed process will provide the regulatory certainty needed f...
	STATEMENT OF FACTS
	History of the Project
	5. This Motion is premised on two fundamental facts:
	(a) the Project has undergone a detailed and rigorous review over more than five years of process; and
	(b) the Project has been found to be in the public interest of Canada.
	It is important to understand some of the history of the Project.1F

	6. The approval process for the Project started more than five years ago with Trans Mountain’s application to the NEB for approval of its tolling application in June of 2012.  Since then, the Project has undergone a rigorous and comprehensive review.
	7. The facilities application, filed in December of 2013, included 15,000 pages of evidence.2F  It was the culmination of years of study by Trans Mountain and was informed by 159 public open houses and workshops along the pipeline route and more than ...
	8. The NEB review process ran 29 months (including two delays to the process that were outside Trans Mountain’s control) between the filing of the application and the issuance of the Board’s Report OH-001-2014 (“NEB Report”) in May of 2016. More than ...
	9. The NEB process was followed in June of 2016 by the Government of Canada’s Ministerial Panel process, whose purpose was to further engage with local communities and Aboriginal Groups, review feedback on the Project and submit a report to the Minist...
	10. On November 29, 2016, after considering the more than 500-page long NEB Report, the Ministerial Panel report, and a report from Environment and Climate Change Canada regarding the upstream greenhouse gas emissions associated with the Project, the ...
	11. The Project has been one of the most comprehensively reviewed projects in Canadian regulatory history.
	Importance of Project Timing and Process Certainty
	12. The length of the review process has made the timing of Project execution critical to its success. Trans Mountain has been diligently engaged in fulfilling pre-construction conditions, detailed routing, and developing the sequencing, procurement a...
	13. Timely execution of the Project is necessary for Trans Mountain to provide the needed transportation capacity to serve the market demand that is restraining Canadian interests from maximizing oil production and related economic benefits to Canada....
	14. Trans Mountain remains prepared, at this time, to undertake the considerable construction risk of completing the Project provided regulatory compliance risks are managed such that the Project remains economic and that Trans Mountain has the confid...
	15. Execution of the Project requires complex logistical planning. To be able to carry out this substantial undertaking in a timely and efficient manner, which meets the Schedule, Trans Mountain requires certainty on the resolution of whether Trans Mo...
	16. If the identified regulatory compliance risks are not adequately managed and the Project does not proceed, Canada would forego significant economic benefits. These benefits include increased Canadian oil production revenues of approximately $73.5 ...
	17. Delay or cancellation of the Project would also adversely affect municipalities and Aboriginal communities along the Project route and across Canada. Construction of the Project is expected to inject upwards of $6.8 billion in capital expenditures...
	18. The Project provides market access for Canada’s resource production and an opportunity to obtain world prices. That opportunity translates into more than the $73.5 billion in additional resource revenues, it translates into support of a long term ...
	19. In addition, delay or cancellation of the Project would cause Trans Mountain and the Project shippers to suffer substantial harm. Project shippers have made upstream investment decisions on the basis of the Project’s approval. If the Project is de...
	20. For all of these reasons, achieving timely completion of the Project is critical.
	Trans Mountain’s Commitment to Obtain Provincial and Municipal Permits
	21. During the NEB hearing process, Trans Mountain committed to apply for, or seek variance from, provincial and municipal permits and authorizations that applied to the Project. This commitment was summarized in the NEB Report as follows:
	22. Certificate Condition 2 requires Trans Mountain to “implement all of the commitments it made in its Project application or to which it otherwise committed on the record of the OH-001-2014 proceeding.” This includes Trans Mountain’s commitment to a...
	23. Certificate Condition 1 states that Trans Mountain  “must comply with all of the certificate conditions, unless the NEB otherwise directs”. As evidenced by the emphasized language, the Board has reserved for itself flexibility in enforcing conditi...
	Status of Trans Mountain’s Efforts to Obtain Provincial and Municipal Permits
	24. Since issuance of the Certificate and NEB Orders, Trans Mountain has worked cooperatively with provincial and municipal authorities to obtain all necessary permits for the Project to proceed. In most cases, Trans Mountain expects to obtain the nec...
	25. To address this critical compliance risk, Trans Mountain is requesting a process that backstops its work with permitting authorities. While Trans Mountain will continue to work cooperatively to comply with permitting requirements, it is well aware...
	26. This Notice of Motion seeks to provide certainty of the Board’s continued active and timely oversight of the Project and the implementation details to ensure the public interest as determined by this Board and the Government of Canada is respected...
	27. The Board has the jurisdiction and mandate to grant the requested relief pursuant to sections 12 and 13 of the NEB Act and Condition 1 of the Certificate.
	28. The NEB is charged by Parliament with regulating the construction and operation of interprovincial pipelines in the national public interest. Parliament described the federal purpose of the NEB Act as the establishment of a central board to regula...
	29. Trans Mountain has been granted the mandate and the right to construct the Project pursuant to section 73 of the NEB Act, the Certificate and the NEB Orders. Accordingly, paragraph 12(1)(b) of the NEB Act grants the NEB broad, exclusive jurisdicti...
	30. The Board is also the master of its own process.16F  In particular, paragraph 13(a) of the NEB Act allows the Board to prescribe timelines and processes for any matters that arise under a certificate or order.
	31. Together, sections 12 and 13 of the NEB Act provide the Board with broad, exclusive jurisdiction to make orders and establish processes related to Trans Mountain’s compliance with the conditions in the Certificate.
	32. The Board also explicitly has the authority to provide direction on compliance with specific conditions in the Certificate pursuant to Certificate Condition 1, which states that Trans Mountain  “must comply with all of the certificate conditions, ...
	33. The NEB has already established a standing Panel of the Board to decide all matters relating to Trans Mountain’s compliance with the conditions in the Certificate. The Board’s broad jurisdiction under sections 12 and 13 of the NEB Act and Conditio...
	Granting the Requested Relief Would Not Fetter the Board’s Discretion
	34. As the master of its own process, the Board would not be fettering its discretion by establishing the requested process to determine whether Trans Mountain has complied with Condition 2 of the Certificate. It is well-established that a decision-ma...
	35. If the Board grants the relief requested in this Motion, it would be establishing a generic process for addressing disputes related to compliance with Condition 2 as it relates to Trans Mountain’s commitment in respect of provincial and municipal ...
	36. In this manner, Trans Mountain’s proposal is similar in concept to the Streamlined Regulatory Process that was established by the Board in its RH-003-2011 Reasons for Decision regarding future tolls proceedings for the TransCanada Mainline.19F  In...
	This Notice of Motion Does Not Raise a Question of Constitutional Law
	37. The case law is clear that provincial and municipal permitting authorities cannot refuse to issue permits for an interprovincial pipeline and must issue permits in a manner that does not interfere with, frustrate or delay the NEB and Cabinet’s dec...
	38. For example, in Coastal First Nations v. British Columbia (Environment),20F  the British Columbia Supreme Court confirmed that, although there may be some provincial/federal overlap in relation to the many regulatory aspects of an interprovincial ...
	39. The same conclusion was reached by the British Columbia Supreme Court in relation to the Project and the City of Burnaby, where the Court held that Burnaby was precluded under the Constitution from applying its bylaws to impede Trans Mountain from...
	40. These principles are well-established and Trans Mountain is not seeking any ruling from the Board in relation to these principles or any other matter of constitutional law through this Notice of Motion. This Motion does not seek invalidation of, o...
	41. As described above, Trans Mountain has committed to applying for or seeking variance from all necessary provincial and municipal permits for the Project, and it is continuing to take steps to fulfill that commitment. Compliance with this commitmen...
	42. Trans Mountain’s requested process would not affect any jurisdiction’s rights, procedural or otherwise. It would simply clarify the process for resolving disputes regarding Trans Mountain’s compliance with Condition 2 as it relates to Trans Mounta...
	Timely Implementation of the Project is Required by the Public Interest
	43. Parliament has recognized that applications for interprovincial pipelines should be considered in a timely fashion. This intent is reflected in subsection 52(4) of the NEB Act, which sets a 15 month maximum timeline for the NEB to process applicat...
	44. The NEB hearing process for the Project approval took 29 months – almost twice the length of the legislated maximum – and the process since issuance of the NEB Report has now taken almost 18 months. Trans Mountain is working diligently to advance ...
	45. As part of its mandate, the Board is tasked with assessing the need for interprovincial pipelines, including supply and demand. The Board’s expertise in these matters, combined with the legislative timelines, allows the Board to evaluate pipeline ...
	46. The Project will create material benefits for Canada. These benefits include an increase to the Canadian Gross Domestic Product by approximately $22.1 billion, 123,000 person-years of employment, and fiscal benefits to the federal and provincial g...
	47. The Board concluded in the NEB Report that these economic benefits for Canada are significant and that the Project is in the national public interest:
	48. These conclusions were accepted by the federal Cabinet when it issued the OIC. As stated above, the national importance of the Project was recently affirmed by the Honourable Jim Carr, Minister of Natural Resources.
	49. Timely execution of the Project is required in order to ensure that the economic benefits of the Project will be achieved for the benefit of the country. As discussed above, if timely completion of the Project is not achieved, the shippers underpi...
	50. In either event, the material benefits to Canada associated with the Project would be lost. Many other parties, including Aboriginal groups and businesses, municipalities, service providers and contractors across the country, individual workers an...
	51. For these reasons, timely execution of the Project is required to allow Trans Mountain to execute on the Project and for all Canadians to realize the material benefits that formed the basis for the NEB and the Government of Canada’s public interes...
	52. The Board must also be mindful that regulatory uncertainty is negatively affecting investment potential in Canada’s energy industry.26F  The recent Report of the Expert Panel on the Modernization of the National Energy Board stressed the need for ...
	Trans Mountain has a Right to Timely Consideration of all Compliance Matters
	53. Given the length of the regulatory process to date and the urgency of the Project timing, Trans Mountain has a right to timely consideration of all compliance matters. It is a basic tenet of justice that “justice delayed is justice denied”.28F  Pr...
	54. As discussed above, the Project has already been found to be in the public interest of all Canadians by the Board and the federal Cabinet following a lengthy and rigorous regulatory process. Execution of the Project in a timely manner is critical ...
	55. Trans Mountain has the right to construct the Project pursuant to section 73 of the NEB Act, the Certificate and the NEB Orders, subject to compliance with the conditions in the Certificate. If there is a dispute regarding Trans Mountain’s complia...
	REQUESTED PROCESS
	56. In most cases, Trans Mountain expects to obtain the necessary permits on a schedule and on terms that are mutually agreeable to the parties. However, Trans Mountain has already experienced disputes regarding compliance with permitting, and Trans M...
	57. The parties affected by Trans Mountain’s proposed process are provincial and municipal authorities that have been consulted on the Project for many years and have been given extensive opportunities to participate in the NEB’s hearing process (oppo...
	58. Following is the specific process that Trans Mountain proposes the Board to follow:
	(a) Trans Mountain or the relevant permitting authority (or authorities, depending on the context) may apply for an order of the Board regarding compliance with, or variance from, Condition 2. Requests would include the specific relief requested from ...
	(b) the permitting authority or Trans Mountain, as the case may be, may file a response within seven (7) days of the request. For permitting authorities, this response would include the specific information they require to issue the permit or group of...
	(c) the applicant may file a reply within four (4) days of the other party’s response; and
	(d) the Board will use all reasonable efforts to issue an order within seven (7) days of the reply ordering Trans Mountain to proceed, and specifying the conditions, if any, on the work to be undertaken as may be required to comply with Condition 2.

	59. As stated above, if any request raises a constitutional question, Trans Mountain will follow the necessary steps at that time.
	CONCLUSION
	60. The regulatory process for the Project has taken more than five years. A Project that has undergone such a comprehensive review and has been found to be in the national public interest should get built. A failure of process should not be allowed t...
	61. Trans Mountain is fully committed to continue working cooperatively with provincial and municipal authorities to comply with their requirements for the Project. At the same time, those permitting authorities are legally required to issue all permi...
	62. The Board and the Government of Canada have already determined that the Project is in the national public interest. Trans Mountain submits that the Board has an obligation to ensure that regulatory and permitting delays do not undermine the succes...
	63. The process requested in this Notice of Motion is necessary to provide certainty that future disputes regarding compliance with Condition 2 will be addressed expeditiously and fairly. Trans Mountain submits the requested process is reasonable, tra...
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	64. Based on the foregoing, Trans Mountain requests that the Board issue an order pursuant to section 12 and 13 of the NEB Act and Condition 1 of the Certificate directing:
	(a) that a standing Panel of the Board be struck to determine Trans Mountain’s compliance with, or variance from, Condition 2 of the Certificate as it relates to Trans Mountain’s commitment in respect of provincial and municipal permits and authorizat...
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